
 An Individual Retirement Account (“IRA”) is an investment vehicle that is 

permitted under the Internal Revenue Code (the “Code”) that provides tax deferred 

savings for retirement.  The use of an IRA to own real estate has never been prohibited by 

the Code, but historically most IRA providers set high thresholds for the value of the IRA 

account before real estate was permitted as an investment vehicle.  With the advent of 

self-directed IRAs and the nationwide real estate boom, more IRA providers have 

marketed the use of IRA’s to own real estate.  This trend has raised questions under 

Florida law regarding the proper mechanism for an IRA or other qualified plan under the 

Code to hold title to Florida real estate.   

 Section 408(h) of the IRS Code deems an IRA to be a form of trust account, with 

the custodian of the IRA account as the trustee.  When a self-directed IRA holds title to 

real property, all authority regarding ownership, management, and disposition of the real 

property is held by the owner of the IRA and not the custodian.  In Florida, when a 

trustee of a trust has no active duties independent of the beneficiary, the trust is said to be 

passive and fails by virtue of Section 689.09, F.S. (“The Statute of Uses”).  It is said that 

the Statute of Uses executes the trust, and fee simple ownership vests in the beneficiary 

of the trust where all the active duties with respect to the property lie.  With an IRA, if 

the owner of the IRA directs all aspects of ownership, management, and disposition of 

the real property, then the custodian has no active duties.  Thus, the IRA fails as a passive 

“trust” and a deed is required from the custodian and the owner/beneficiaries to convey 

the property.  In fact, LandAmerica’s current underwriting requirements for disposing of 

real property held by a custodian of an IRA account is a deed from the custodian and 

owners/beneficiaries of the IRA.  

 Fortunately, as of July 1, 2006, LandAmerica’s position has changed due to the 

creation of Sections 689.072 and 694.17, F.S.  Section 689.072, F.S. establishes a 

mechanism by which an IRA or other qualified plan under Section 428 of the Code can 

take title to Florida real property.  Per Section 689.072(1), F.S., when the IRA custodian 

takes title to Florida property "as custodian or trustee for the benefit of (name of 

individual retirement account owner or beneficiary) individual retirement account," then 

title to the real property is transferred to the custodian or trustee and the beneficiary is not 

legally the titleholder of the property.  The custodian or trustee is, by statute, given the 



“the power to protect, conserve, sell, lease, encumber, or otherwise manage and dispose 

of the real property described in the recorded instrument without joinder of the named 

individual retirement account owner, plan participant, or beneficiary” unless there has 

been a revocation or termination of the IRA agreement. Section 689.072(2), F.S.  The 

custodian has these powers regardless of whether they appear in the deed.  The Statute 

also makes clear that third parties (such as title agents) no longer have “a duty to inquire 

as to the qualifications of the custodian or trustee and may rely on the powers of the 

custodian or trustee for the custodial property created under this section regardless of 

whether such powers are specified in the recorded instrument” per Section 627.027(3), 

F.S.  These statutory changes bring IRA transfers in line with Florida’s Land Trust 

Statute 689.071, which is now The Florida Land Trust Act. 

 Furthermore, the legislature enacted 697.072(9)(b), F.S., which explicitly states 

that the Statute of Uses “does not apply to transfers of real property interests to a 

custodian or trustee under this section.”  This statute is also retroactive as a result of 

section  694.17, F.S., which states that any transfers prior to July 1, 2006 to an IRA as 

provided for in 689.072 are held to vest title in the IRA custodian, and the Statue of Uses 

is deemed not to apply to these transactions.  As a result of these legislative enactments, 

the requirements for insuring these transactions have changed significantly.  

Conclusion 

 Florida title agents need to be aware of this new statute because the trend to use 

an IRA to acquire Florida real property is only going to continue.  The statute is very 

explicit in how title should be taken, and must be complied with strictly.  The best 

recommended practice is to include in the deed the powers specifically provided for in 

689.072(2), F.S.  Finally, in a sale from  an IRA custodian, the title agent does not need 

to review the IRA Custodial Agreement, if the custodian took title as provided in Section 

689.072, F.S. 

 

 LandAmerica no longer requires a deed from an owner/beneficiary of an 

IRA account, if title is/was taken by the custodian, “as custodian or 

trustee for the benefit of individual retirement account.” 


